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(f) Any compromise or settlement 
must be in writing. 

(Authority: 31 U.S.C. 3809) 

§ 33.47 Limitations. 
(a) The notice of hearing with respect 

to a claim or statement must be served 
in the manner specified in § 33.8 within 
six years after the date on which the 
claim or statement is made. 

(b) If the defendant fails to file a 
timely answer, service of a notice 
under § 33.10(b) is deemed a notice of 
hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties. 

(Authority: 31 U.S.C. 3808) 

PART 34—ADMINISTRATIVE WAGE 
GARNISHMENT 

Sec. 
34.1 Purpose of this part. 
34.2 Scope of this part. 
34.3 Definitions. 
34.4 Notice of proposed garnishment. 
34.5 Contents of a notice of proposed gar-

nishment. 
34.6 Rights in connection with garnishment. 
34.7 Consideration of objection to the rate 

or amount of withholding. 
34.8 Providing a hearing. 
34.9 Conditions for an oral hearing. 
34.10 Conditions for a paper hearing. 
34.11 Timely request for a hearing. 
34.12 Request for reconsideration. 
34.13 Conduct of a hearing. 
34.14 Burden of proof. 
34.15 Consequences of failure to appear for 

an oral hearing. 
34.16 Issuance of the hearing decision. 
34.17 Content of decision. 
34.18 Issuance of the wage garnishment 

order. 
34.19 Amounts to be withheld under a gar-

nishment order. 
34.20 Amount to be withheld under multiple 

garnishment orders. 
34.21 Employer certification. 
34.22 Employer responsibilities. 
34.23 Exclusions from garnishment. 
34.24 Claim of financial hardship by debtor 

subject to garnishment. 
34.25 Determination of financial hardship. 
34.26 Ending garnishment. 
34.27 Actions by employer prohibited by 

law. 
34.28 Refunds of amounts collected in error. 
34.29 Enforcement action against employer 

for noncompliance with garnishment 
order. 

34.30 Application of payments and accrual 
of interest. 

AUTHORITY: 31 U.S.C. 3720D, unless other-
wise noted. 

SOURCE: 68 FR 8142, Feb, 19, 2003, unless 
otherwise noted. 

§ 34.1 Purpose of this part. 
This part establishes procedures the 

Department of Education uses to col-
lect money from a debtor’s disposable 
pay by means of administrative wage 
garnishment to satisfy delinquent debt 
owed to the United States. 

(Authority: 31 U.S.C. 3720D) 

§ 34.2 Scope of this part. 
(a) This part applies to collection of 

any financial obligation owed to the 
United States that arises under a pro-
gram we administer. 

(b) This part applies notwithstanding 
any provision of State law. 

(c) We may compromise or suspend 
collection by garnishment of a debt in 
accordance with applicable law. 

(d) We may use other debt collection 
remedies separately or in conjunction 
with administrative wage garnishment 
to collect a debt. 

(e) To collect by offset from the sal-
ary of a Federal employee, we use the 
procedures in 34 CFR part 31, not those 
in this part. 

(Authority: 31 U.S.C. 3720D) 

§ 34.3 Definitions. 
As used in this part, the following 

definitions apply: 
Administrative debt means a debt that 

does not arise from an individual’s ob-
ligation to repay a loan or an overpay-
ment of a grant received under a stu-
dent financial assistance program au-
thorized under Title IV of the Higher 
Education Act. 

Business day means a day Monday 
through Friday, unless that day is a 
Federal holiday. 

Certificate of service means a certifi-
cate signed by an authorized official of 
the U.S. Department of Education (the 
Department) that indicates the nature 
of the document to which it pertains, 
the date we mail the document, and to 
whom we are sending the document. 

Day means calendar day. For pur-
poses of computation, the last day of a 
period will be included unless that day 
is a Saturday, a Sunday, or a Federal 
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legal holiday; in that case, the last day 
of the period is the next business day 
after the end of the period. 

Debt or claim means any amount of 
money, funds, or property that an ap-
propriate official of the Department 
has determined an individual owes to 
the United States under a program we 
administer. 

Debtor means an individual who owes 
a delinquent nontax debt to the United 
States under a program we administer. 

Disposable pay. This term— 
(a)(1) Means that part of a debtor’s 

compensation for personal services, 
whether or not denominated as wages, 
from an employer that remains after 
the deduction of health insurance pre-
miums and any amounts required by 
law to be withheld. 

(2) For purposes of this part, 
‘‘amounts required by law to be with-
held’’ include amounts for deductions 
such as social security taxes and with-
holding taxes, but do not include any 
amount withheld under a court order; 
and 

(b) Includes, but is not limited to, 
salary, bonuses, commissions, or vaca-
tion pay. 

Employer. This term— 
(a) Means a person or entity that em-

ploys the services of another and that 
pays the latter’s wages or salary; 

(b) Includes, but is not limited to, 
State and local governments; and 

(c) Does not include an agency of the 
Federal Government. 

Financial hardship means an inability 
to meet basic living expenses for goods 
and services necessary for the survival 
of the debtor and his or her spouse and 
dependents. 

Garnishment means the process of 
withholding amounts from an employ-
ee’s disposable pay and paying those 
amounts to a creditor in satisfaction of 
a withholding order. 

We means the United States Depart-
ment of Education. 

Withholding order. (a) This term 
means any order for withholding or 
garnishment of pay issued by this De-
partment, another Federal agency, a 
State or private non-profit guaranty 
agency, or a judicial or administrative 
body. 

(b) For purposes of this part, the 
terms ‘‘wage garnishment order’’ and 

‘‘garnishment order’’ have the same 
meaning as ‘‘withholding order.’’ 

You means the debtor. 

(Authority: 31 U.S.C. 3720D) 

§ 34.4 Notice of proposed garnishment. 

(a) We may start proceedings to gar-
nish your wages whenever we deter-
mine that you are delinquent in paying 
a debt owed to the United States under 
a program we administer. 

(b) We start garnishment proceedings 
by sending you a written notice of the 
proposed garnishment. 

(c) At least 30 days before we start 
garnishment proceedings, we mail the 
notice by first class mail to your last 
known address. 

(d)(1) We keep a copy of a certificate 
of service indicating the date of mail-
ing of the notice. 

(2) We may retain this certificate of 
service in electronic form. 

(Authority: 31 U.S.C. 3720D) 

§ 34.5 Contents of a notice of proposed 
garnishment. 

In a notice of proposed garnishment, 
we inform you of— 

(a) The nature and amount of the 
debt; 

(b) Our intention to collect the debt 
through deductions from pay until the 
debt and all accumulated interest, pen-
alties, and collection costs are paid in 
full; and 

(c) An explanation of your rights, in-
cluding those in § 34.6, and the time 
frame within which you may exercise 
your rights. 

(Authority: 31 U.S.C. 3720D) 

§ 34.6 Rights in connection with gar-
nishment. 

Before starting garnishment, we pro-
vide you the opportunity— 

(a) To inspect and copy our records 
related to the debt; 

(b) To enter into a written repay-
ment agreement with us to repay the 
debt under terms we consider accept-
able; 

(c) For a hearing in accordance with 
§ 34.8 concerning— 

(1) The existence, amount, or current 
enforceability of the debt; 
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(2) The rate at which the garnish-
ment order will require your employer 
to withhold pay; and 

(3) Whether you have been continu-
ously employed less than 12 months 
after you were involuntarily separated 
from employment. 

(Authority: 31 U.S.C. 3720D) 

§ 34.7 Consideration of objection to the 
rate or amount of withholding. 

(a) We consider objections to the rate 
or amount of withholding only if the 
objection rests on a claim that with-
holding at the proposed rate or amount 
would cause financial hardship to you 
and your dependents. 

(b) We do not provide a hearing on an 
objection to the rate or amount of 
withholding if the rate or amount we 
propose to be withheld does not exceed 
the rate or amount agreed to under a 
repayment agreement reached within 
the preceding six months after a pre-
vious notice of proposed garnishment. 

(c) We do not consider an objection to 
the rate or amount of withholding 
based on a claim that by virtue of 15 
U.S.C. 1673, no amount of wages are 
available for withholding by the em-
ployer. 

(Authority: 31 U.S.C. 3720D) 

§ 34.8 Providing a hearing. 
(a) We provide a hearing if you sub-

mit a written request for a hearing 
concerning the existence, amount, or 
enforceability of the debt or the rate of 
wage withholding. 

(b) At our option the hearing may be 
an oral hearing under § 34.9 or a paper 
hearing under § 34.10. 

(Authority: 31 U.S.C. 3720D) 

§ 34.9 Conditions for an oral hearing. 
(a) We provide an oral hearing if 

you— 
(1) Request an oral hearing; and 
(2) Show in the request a good reason 

to believe that we cannot resolve the 
issues in dispute by review of the docu-
mentary evidence, by demonstrating 
that the validity of the claim turns on 
the credibility or veracity of witness 
testimony. 

(b) If we determine that an oral hear-
ing is appropriate, we notify you how 
to receive the oral hearing. 

(c)(1) At your option, an oral hearing 
may be conducted either in-person or 
by telephone conference. 

(2) We provide an in-person oral hear-
ing with regard to administrative debts 
only in Washington D.C. 

(3) We provide an in-person oral hear-
ing with regard to debts based on stu-
dent loan or grant obligations only at 
our regional service centers in Atlanta, 
Chicago, or San Francisco. 

(4) You must bear all travel expenses 
you incur in connection with an in-per-
son hearing. 

(5) We bear the cost of any telephone 
calls we place in order to conduct an 
oral hearing by telephone. 

(d)(1) To arrange the time and loca-
tion of the oral hearing, we ordinarily 
attempt to contact you first by tele-
phone call to the number you provided 
to us. 

(2) If we are unable to contact you by 
telephone, we leave a message direct-
ing you to contact us within 5 business 
days to arrange the time and place of 
the hearing. 

(3) If we can neither contact you di-
rectly nor leave a message with you by 
telephone— 

(i) We notify you in writing to con-
tact us to arrange the time and place 
of the hearing; or 

(ii) We select a time and place for the 
hearing, and notify you in writing of 
the time and place set for the hearing. 

(e) We consider you to have with-
drawn the request for an oral hearing 
if— 

(1) Within 15 days of the date of a 
written notice to contact us, we re-
ceive no response to that notice; or 

(2) Within five business days of the 
date of a telephone message to contact 
us, we receive no response to that mes-
sage. 

(Authority: 31 U.S.C. 3720D) 

§ 34.10 Conditions for a paper hearing. 
We provide a paper hearing— 
(a) If you request a paper hearing; 
(b) If you requested an oral hearing, 

but we determine under § 34.9(e) that 
you have withdrawn that request; 

(c) If you fail to appear for a sched-
uled oral hearing, as provided in § 34.15; 
or 

(d) If we deny a request for an oral 
hearing because we conclude that, by a 
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review of the written record, we can re-
solve the issues raised by your objec-
tions. 

(Authority: 31 U.S.C. 3720D) 

§ 34.11 Timely request for a hearing. 
(a) A hearing request is timely if— 
(1) You mail the request to the office 

designated in the garnishment notice 
and the request is postmarked not 
later than the 30th day following the 
date of the notice; or 

(2) The designated office receives the 
request not later than the 30th day fol-
lowing the date of the garnishment no-
tice. 

(b) If we receive a timely written re-
quest from you for a hearing, we will 
not issue a garnishment order before 
we— 

(1) Provide the requested hearing; 
and 

(2) Issue a written decision on the ob-
jections you raised. 

(c) If your written request for a hear-
ing is not timely— 

(1) We provide you a hearing; and 
(2) We do not delay issuance of a gar-

nishment order unless— 
(i) We determine from credible rep-

resentations in the request that the 
delay in filing the request for hearing 
was caused by factors over which you 
had no control; or 

(ii) We have other good reason to 
delay issuing a garnishment order. 

(d) If we do not complete a hearing 
within 60 days of an untimely request, 
we suspend any garnishment order 
until we have issued a decision. 

(Authority: 31 U.S.C. 3720D) 

§ 34.12 Request for reconsideration. 
(a) If you have received a decision on 

an objection to garnishment you may 
file a request for reconsideration of 
that decision. 

(b) We do not suspend garnishment 
merely because you have filed a re-
quest for reconsideration. 

(c) We consider your request for re-
consideration if we determine that— 

(1) You base your request on grounds 
of financial hardship, and your finan-
cial circumstances, as shown by evi-
dence submitted with the request, have 
materially changed since we issued the 
decision so that we should reduce the 

amount to be garnished under the 
order; or 

(2)(i) You submitted with the request 
evidence that you did not previously 
submit; and 

(ii) This evidence demonstrates that 
we should reconsider your objection to 
the existence, amount, or enforce-
ability of the debt. 

(d)(1) If we agree to reconsider the de-
cision, we notify you. 

(2)(i) We may reconsider based on the 
request and supporting evidence you 
have presented with the request; or 

(ii) We may offer you an opportunity 
for a hearing to present evidence. 

(Authority: 31 U.S.C. 3720D) 

§ 34.13 Conduct of a hearing. 

(a)(1) A hearing official conducts any 
hearing under this part. 

(2) The hearing official may be any 
qualified employee of the Department 
whom the Department designates to 
conduct the hearing. 

(b)(1) The hearing official conducts 
any hearing as an informal proceeding. 

(2) A witness in an oral hearing must 
testify under oath or affirmation. 

(3) The hearing official maintains a 
summary record of any hearing. 

(c) Before the hearing official con-
siders evidence we obtain that was not 
included in the debt records available 
for inspection when we sent notice of 
proposed garnishment, we notify you 
that additional evidence has become 
available, may be considered by the 
hearing official, and is available for in-
spection or copying. 

(d) The hearing official considers any 
objection you raise and evidence you 
submit— 

(1) In or with the request for a hear-
ing; 

(2) During an oral hearing; 
(3) By the date that we consider, 

under § 34.9(e), that a request for an 
oral hearing has been withdrawn; or 

(4) Within a period we set, ordinarily 
not to exceed seven business days, 
after— 

(i) We provide you access to our 
records regarding the debt, if you re-
quested access to records within 20 
days after the date of the notice under 
§ 34.4; 
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(ii) We notify you that we have ob-
tained and intend to consider addi-
tional evidence; 

(iii) You request an extension of time 
in order to submit specific relevant 
evidence that you identify to us in the 
request; or 

(iv) We notify you that we deny your 
request for an oral hearing. 

(Authority: 31 U.S.C. 3720D) 

§ 34.14 Burden of proof. 
(a)(1) We have the burden of proving 

the existence and amount of a debt. 
(2) We meet this burden by including 

in the record and making available to 
the debtor on request records that 
show that— 

(i) The debt exists in the amount 
stated in the garnishment notice; and 

(ii) The debt is currently delinquent. 
(b) If you dispute the existence or 

amount of the debt, you must prove by 
a preponderance of the credible evi-
dence that— 

(1) No debt exists; 
(2) The amount we claim to be owed 

on the debt is incorrect, or 
(3) You are not delinquent with re-

spect to the debt. 
(c)(1) If you object that the proposed 

garnishment rate would cause financial 
hardship, you bear the burden of prov-
ing by a preponderance of the credible 
evidence that withholding the amount 
of wages proposed in the notice would 
leave you unable to meet the basic liv-
ing expenses of you and your depend-
ents. 

(2) The standards for proving finan-
cial hardship are those in § 34.24. 

(d)(1) If you object on the ground 
that applicable law bars us from col-
lecting the debt by garnishment at this 
time, you bear the burden of proving 
the facts that would establish that 
claim. 

(2) Examples of applicable law that 
may prevent collection by garnishment 
include the automatic stay in bank-
ruptcy (11 U.S.C. 362(a)), and the pre-
clusion of garnishment action against 
a debtor who was involuntarily sepa-
rated from employment and has been 
reemployed for less than a continuous 
period of 12 months (31 U.S.C. 
3720D(b)(6)). 

(e) The fact that applicable law may 
limit the amount that an employer 

may withhold from your pay to less 
than the amount or rate we state in 
the garnishment order does not bar us 
from issuing the order. 

(Authority: 31 U.S.C. 3720D) 

§ 34.15 Consequences of failure to ap-
pear for an oral hearing. 

(a) If you do not appear for an in-per-
son hearing you requested, or you do 
not answer a telephone call convening 
a telephone hearing, at the time set for 
the hearing, we consider you to have 
withdrawn your request for an oral 
hearing. 

(b) If you do not appear for an oral 
hearing but you demonstrate that 
there was good cause for not appearing, 
we may reschedule the oral hearing. 

(c) If you do not appear for an oral 
hearing you requested and we do not 
reschedule the hearing, we provide a 
paper hearing to review your objec-
tions, based on the evidence in your 
file and any evidence you have already 
provided. 

(Authority: 31 U.S.C. 3720D) 

§ 34.16 Issuance of the hearing deci-
sion. 

(a) Date of decision. The hearing offi-
cial issues a written opinion stating his 
or her decision, as soon as practicable, 
but not later than 60 days after the 
date on which we received the request 
for hearing. 

(b) If we do not provide you with a 
hearing and render a decision within 60 
days after we receive your request for a 
hearing— 

(1) We do not issue a garnishment 
order until the hearing is held and a 
decision rendered; or 

(2) If we have already issued a gar-
nishment order to your employer, we 
suspend the garnishment order begin-
ning on the 61st day after we receive 
the hearing request until we provide a 
hearing and issue a decision. 

(Authority: 31 U.S.C. 3720D) 

§ 34.17 Content of decision. 
(a) The written decision is based on 

the evidence contained in the hearing 
record. The decision includes— 

(1) A description of the evidence con-
sidered by the hearing official; 

VerDate Aug<31>2005 08:36 Jul 31, 2007 Jkt 211132 PO 00000 Frm 00101 Fmt 8010 Sfmt 8010 Y:\SGML\211132.XXX 211132cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



92 

34 CFR Subtitle A (7–1–07 Edition) § 34.18 

(2) The hearing official’s findings, 
analysis, and conclusions regarding ob-
jections raised to the existence or 
amount of the debt; 

(3) The rate of wage withholding 
under the order, if you objected that 
withholding the amount proposed in 
the garnishment notice would cause an 
extreme financial hardship; and 

(4) An explanation of your rights 
under this part for reconsideration of 
the decision. 

(b) The hearing official’s decision is 
the final action of the Secretary for 
the purposes of judicial review under 
the Administrative Procedure Act (5 
U.S.C. 701 et seq.). 

(Authority: 31 U.S.C. 3720D) 

§ 34.18 Issuance of the wage garnish-
ment order. 

(a)(1) If you fail to make a timely re-
quest for a hearing, we issue a garnish-
ment order to your employer within 30 
days after the deadline for timely re-
questing a hearing. 

(2) If you make a timely request for 
a hearing, we issue a withholding order 
within 30 days after the hearing official 
issues a decision to proceed with gar-
nishment. 

(b)(1) The garnishment order we issue 
to your employer is signed by an offi-
cial of the Department designated by 
the Secretary. 

(2) The designated official’s signature 
may be a computer-generated fac-
simile. 

(c)(1) The garnishment order contains 
only the information we consider nec-
essary for your employer to comply 
with the order and for us to ensure 
proper credit for payments received 
from your employer. 

(2) The order includes your name, ad-
dress, and social security number, as 
well as instructions for withholding 
and information as to where your em-
ployer must send the payments. 

(d)(1) We keep a copy of a certificate 
of service indicating the date of mail-
ing of the order. 

(2) We may create and maintain the 
certificate of service as an electronic 
record. 

(Authority: 31 U.S.C. 3720D) 

§ 34.19 Amounts to be withheld under 
a garnishment order. 

(a)(1) After an employer receives a 
garnishment order we issue, the em-
ployer must deduct from all disposable 
pay of the debtor during each pay pe-
riod the amount directed in the gar-
nishment order unless this section or 
§ 34.20 requires a smaller amount to be 
withheld. 

(2) The amount specified in the gar-
nishment order does not apply if other 
law, including this section, requires 
the employer to withhold a smaller 
amount. 

(b) The employer must comply with 
our garnishment order by withholding 
the lesser of— 

(1) The amount directed in the gar-
nishment order; or— 

(2) The amount specified in 15 U.S.C. 
1673(a)(2) (Restriction on Garnish-
ment); that is, the amount by which a 
debtor’s disposable pay exceeds an 
amount equal to 30 times the minimum 
wage. (See 29 CFR 870.10.) 

(Authority: 31 U.S.C. 3720D) 

§ 34.20 Amount to be withheld under 
multiple garnishment orders. 

If a debtor’s pay is subject to several 
garnishment orders, the employer must 
comply with our garnishment order as 
follows: 

(a) Unless other Federal law requires 
a different priority, the employer must 
pay us the amount calculated under 
§ 34.19(b) before the employer complies 
with any later garnishment orders, ex-
cept a family support withholding 
order. 

(b) If an employer is withholding 
from a debtor’s pay based on a garnish-
ment order served on the employer be-
fore our order, or if a withholding order 
for family support is served on an em-
ployer at any time, the employer must 
comply with our garnishment order by 
withholding an amount that is the 
smaller of— 

(1) The amount calculated under 
§ 34.19(b); or 

(2) An amount equal to 25 percent of 
the debtor’s disposable pay less the 
amount or amounts withheld under the 
garnishment order or orders with pri-
ority over our order. 
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(c)(1) If a debtor owes more than one 
debt arising from a program we admin-
ister, we may issue multiple garnish-
ment orders. 

(2) The total amount withheld from 
the debtor’s pay for orders we issue 
under paragraph (c)(1) of this section 
does not exceed the amounts specified 
in the orders, the amount specified in 
§ 34.19(b)(2), or 15 percent of the debt-
or’s disposable pay, whichever is small-
est. 

(d) An employer may withhold and 
pay an amount greater than that 
amount in paragraphs (b) and (c) of 
this section if the debtor gives the em-
ployer written consent. 

(Authority: 31 U.S.C. 3720D) 

§ 34.21 Employer certification. 
(a) Along with a garnishment order, 

we send to an employer a certification 
in a form prescribed by the Secretary 
of the Treasury. 

(b) The employer must complete and 
return the certification to us within 
the time stated in the instructions for 
the form. 

(c) The employer must include in the 
certification information about the 
debtor’s employment status, payment 
frequency, and disposable pay available 
for withholding. 

(Authority: 31 U.S.C. 3720D) 

§ 34.22 Employer responsibilities. 
(a)(1) Our garnishment order indi-

cates a reasonable period of time with-
in which an employer must start with-
holding under the order. 

(2) The employer must promptly pay 
to the Department all amounts the em-
ployer withholds according to the 
order. 

(b) The employer may follow its nor-
mal pay and disbursement cycles in 
complying with the garnishment order. 

(c) The employer must withhold the 
appropriate amount from the debtor’s 
wages for each pay period until the em-
ployer receives our notification to dis-
continue wage garnishment. 

(d) The employer must disregard any 
assignment or allotment by an em-
ployee that would interfere with or 
prohibit the employer from complying 
with our garnishment order, unless 
that assignment or allotment was 

made for a family support judgment or 
order. 

(Authority: 31 U.S.C. 3720D) 

§ 34.23 Exclusions from garnishment. 

(a) We do not garnish your wages if 
we have credible evidence that you— 

(1) Were involuntarily separated from 
employment; and 

(2) Have not yet been reemployed 
continuously for at least 12 months. 

(b) You have the burden of informing 
us of the circumstances surrounding an 
involuntary separation from employ-
ment. 

(Authority: 31 U.S.C. 3720D) 

§ 34.24 Claim of financial hardship by 
debtor subject to garnishment. 

(a) You may object to a proposed gar-
nishment on the ground that with-
holding the amount or at the rate stat-
ed in the notice of garnishment would 
cause financial hardship to you and 
your dependents. (See § 34.7) 

(b) You may, at any time, object that 
the amount or the rate of withholding 
which our order specifies your em-
ployer must withhold causes financial 
hardship. 

(c)(1) We consider an objection to an 
outstanding garnishment order and 
provide you an opportunity for a hear-
ing on your objection only after the 
order has been outstanding for at least 
six months. 

(2) We may provide a hearing in ex-
traordinary circumstances earlier than 
six months if you show in your request 
for review that your financial cir-
cumstances have substantially changed 
after the notice of proposed garnish-
ment because of an event such as in-
jury, divorce, or catastrophic illness. 

(d)(1) You bear the burden of proving 
a claim of financial hardship by a pre-
ponderance of the credible evidence. 

(2) You must prove by credible docu-
mentation— 

(i) The amount of the costs incurred 
by you, your spouse, and any depend-
ents, for basic living expenses; and 

(ii) The income available from any 
source to meet those expenses. 

(e)(1) We consider your claim of fi-
nancial hardship by comparing— 
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(i) The amounts that you prove are 
being incurred for basic living ex-
penses; against 

(ii) The amounts spent for basic liv-
ing expenses by families of the same 
size and similar income to yours. 

(2) We regard the standards published 
by the Internal Revenue Service under 
26 U.S.C. 7122(c)(2) (the ‘‘National 
Standards’’) as establishing the aver-
age amounts spent for basic living ex-
penses for families of the same size as, 
and with family incomes comparable 
to, your family. 

(3) We accept as reasonable the 
amount that you prove you incur for a 
type of basic living expense to the ex-
tent that the amount does not exceed 
the amount spent for that expense by 
families of the same size and similar 
income according to the National 
Standards. 

(4) If you claim for any basic living 
expense an amount that exceeds the 
amount in the National Standards, you 
must prove that the amount you claim 
is reasonable and necessary. 

(Authority: 31 U.S.C. 3720D) 

§ 34.25 Determination of financial 
hardship. 

(a)(1) If we conclude that garnish-
ment at the amount or rate proposed in 
a notice would cause you financial 
hardship, we reduce the amount of the 
proposed garnishment to an amount 
that we determine will allow you to 
meet proven basic living expenses. 

(2) If a garnishment order is already 
in effect, we notify your employer of 
any change in the amount the em-
ployer must withhold or the rate of 
withholding under the order. 

(b) If we determine that financial 
hardship would result from garnish-
ment based on a finding by a hearing 
official or under a repayment agree-
ment we reached with you, this deter-
mination is effective for a period not 
longer than six months after the date 
of the finding or agreement. 

(c)(1) After the effective period re-
ferred to in paragraph (b) of this sec-
tion, we may require you to submit 
current information regarding your 
family income and living expenses. 

(2) If we conclude from a review of 
that evidence that we should increase 

the rate of withholding or payment, 
we— 

(i) Notify you; and 
(ii) Provide you with an opportunity 

to contest the determination and ob-
tain a hearing on the objection under 
the procedures in § 34.24. 

(Authority: 31 U.S.C. 3720D) 

§ 34.26 Ending garnishment. 
(a)(1) A garnishment order we issue is 

effective until we rescind the order. 
(2) If an employer is unable to honor 

a garnishment order because the 
amount available for garnishment is 
insufficient to pay any portion of the 
amount stated in the order, the em-
ployer must— 

(i) Notify us; and 
(ii) Comply with the order when suffi-

cient disposable pay is available. 
(b) After we have fully recovered the 

amounts owed by the debtor, including 
interest, penalties, and collection 
costs, we send the debtor’s employer 
notification to stop wage withholding. 

(Authority: 31 U.S.C. 3720D) 

§ 34.27 Actions by employer prohibited 
by law. 

An employer may not discharge, 
refuse to employ, or take disciplinary 
action against a debtor due to the 
issuance of a garnishment order under 
this part. 

(Authority: 31 U.S.C. 3720D) 

§ 34.28 Refunds of amounts collected 
in error. 

(a) If a hearing official determines 
under §§ 34.16 and 34.17 that a person 
does not owe the debt described in our 
notice or that an administrative wage 
garnishment under this part was 
barred by law at the time of the collec-
tion action, we promptly refund any 
amount collected by means of this gar-
nishment. 

(b) Unless required by Federal law or 
contract, we do not pay interest on a 
refund. 

(Authority: 31 U.S.C. 3720D) 

§ 34.29 Enforcement action against em-
ployer for noncompliance with gar-
nishment order. 

(a) If an employer fails to comply 
with § 34.22 to withhold an appropriate 
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amount from wages owed and payable 
to an employee, we may sue the em-
ployer for that amount. 

(b)(1) We do not file suit under para-
graph (a) of this section before we ter-
minate action to enforce the debt as a 
personal liability of the debtor. 

(2) However, the provision of para-
graph (b)(1) of this section may not 
apply if earlier filing of a suit is nec-
essary to avoid expiration of any appli-
cable statute of limitations. 

(c)(1) For purposes of this section, 
termination of an action to enforce a 
debt occurs when we terminate collec-
tion action in accordance with the 
FCCS, other applicable standards, or 
paragraph (c)(2) of this section. 

(2) We regard termination of the col-
lection action to have occurred if we 
have not received for one year any pay-
ments to satisfy the debt, in whole or 
in part, from the particular debtor 
whose wages were subject to garnish-
ment. 

(Authority: 31 U.S.C. 3720D) 

§ 34.30 Application of payments and 
accrual of interest. 

We apply payments received through 
a garnishment in the following order— 

(a) To costs incurred to collect the 
debt; 

(b) To interest accrued on the debt at 
the rate established by— 

(1) The terms of the obligation under 
which it arises; or 

(2) Applicable law; and 
(c) To outstanding principal of the 

debt. 

(Authority: 31 U.S.C. 3720D) 

PART 35—TORT CLAIMS AGAINST 
THE GOVERNMENT 

Subpart A—General 

Sec. 
35.1 Scope of regulations. 

Subpart B—Procedures 

35.2 Administrative claim; when presented; 
place of filing. 

35.3 Administrative claim; who may file. 
35.4 Administrative claim; evidence and in-

formation to be submitted. 
35.5 Investigation of claims. 
35.6 Final denial of claim. 
35.7 Payment of approved claims. 

35.8 Release. 
35.9 Penalties. 
35.10 Limitation on Department’s author-

ity. 

AUTHORITY: Sec. 1(a), 80 Stat. 306; 28 U.S.C. 
2672; 28 CFR, part 14. 

SOURCE: 45 FR 30834, May 9, 1980, unless 
otherwise noted. 

Subpart A—General 
§ 35.1 Scope of regulations. 

The regulations in this part shall 
apply only to claims asserted under the 
Federal Tort Claims Act, as amended, 
28 U.S.C. 2671–2680, for money damages 
against the United States for damage 
to or loss of property or personal in-
jury or death caused by the negligent 
or wrongful act or omission of any em-
ployee of the Department of Education 
while acting within the scope of his of-
fice or employment. 

Subpart B—Procedures 
§ 35.2 Administrative claim; when pre-

sented; place of filing. 
(a) For purposes of the regulations in 

this part, a claim shall be deemed to 
have been presented when the Depart-
ment of Education receives, at a place 
designated in paragraph (b) of this sec-
tion, an executed Standard Form 95 or 
other written notification of an inci-
dent accompanied by a claim for 
money damages in a sum certain for 
damage to or loss of property, for per-
sonal injury, or for death, alleged to 
have occurred by reason of the inci-
dent. A claim which should have been 
presented to the Department but which 
was mistakenly addressed to or filed 
with another Federal agency, shall be 
deemed to be presented to the Depart-
ment as of the date that the claim is 
received by the Department. A claim 
mistakenly addressed to or filed with 
the Department shall forthwith be 
transferred to the appropriate Federal 
agency, if ascertainable, or returned to 
the claimant. 

(b) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to final action by the Sec-
retary or prior to the exercise of the 
claimant’s option to bring suit under 28 
U.S.C. 2675(a). Amendments shall be 
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